
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

________________________________________________________________________

In Re:

SENDMYGIFT.COM, Inc., BKY No. 00-35021 (GFK)
Chapter 11

Debtor
________________________________________________________________________

SENDMYGIFT.COM, Inc.,

Plaintiff,

v. ADV 04-3035

DEFENDANT DARYL SHIBER’S
NOTICE OF MOTION AND MOTION
FOR SUMMARY JUDGMENT

Daryl A. Shiber, Kimberly G. Shiber,
DHS Corporation, and K.G.S., LLC,

Defendants.

TO: SENDMYGIFT.COM and its attorney David Jon Hoiland, 120 South
6th Street, Suite 1100, Minneapolis, MN 55402.

NOTICE OF MOTION

PLEASE TAKE NOTICE that defendant Daryl Shiber will call up for

hearing and disposition of his Motion for Summary Judgment in the above-

captioned cause at a time determined by the Court and before the Honorable Judge

Gregory F. Kishel.



MOTION FOR SUMMARY JUDGMENT

Defendant Daryl Shiber hereby moves the court for an order granting

summary judgment and dismissing plaintiff’s libel per se claim with prejudice and

on the merits. As a matter of law, plaintiff failed to prove that defendant Daryl

Shiber is subject to liability for plaintiff’s liable per se claim.

This motion is based upon the pleadings, depositions and admissions on file,

together with the affidavits, memorandum of law, exhibits, all files and records

herein and arguments of counsel.

Dates: July 16, 2004 -e- John F. Cameron .
John F. Cameron (#218613)
Cameron Law Office
4100 Multifoods Tower
33 South Sixth Street
Minneapolis, MN 55402
(612) 341-0394

ATTORNEY FOR DEFENDANTS



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

________________________________________________________________________ 
 
In Re: 
 
SENDMYGIFT.COM, Inc.,     BKY 00-35021 (GFK) 
       Chapter 11 
  
 
   Debtor 
________________________________________________________________________ 
 
SENDMYGIFT.COM, Inc.,   
 
   Plaintiff, 
 
v.         ADV 04-3035 

      DEFENDANT DARYL SHIBER’S 
      MEMORANDUM OF LAW IN SUPPORT 
      OF HIS MOTION FOR 

SUMMARY JUDGMENT  
 
Daryl A. Shiber, Kimberly G. Shiber,  
DHS Corporation, and K.G.S., LLC, 
 
   Defendants. 
________________________________________________________________________ 
 

INTRODUCTION 

In its advisory proceeding, Plaintiff Sendmygift.com asserted three counts 

including count three asserted solely against Daryl Shiber for libel per se. As a matter of 

law, plaintiff has failed to prove that defendant Daryl Shiber is subject to liability for 

plaintiff’s libel per se claim. Defendant Daryl Shiber hereby moves the court for an order 

granting summary judgment and dismissing plaintiff’s libel per se claim with prejudice 

and on the merits. 
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FACTS 

 On May 31, 2001, K.G.S., LLC  purchased an office building at 12345 Portland 

Building, Burnsville MN (hereinafter “Portland Building”) from plaintiff for $2.4 

million. See Exhibit A to Cameron Aff. (Excerpts from Daryl Shiber Deposition 

hereinafter “Shiber Depo.” at pp. 90) and Exhibit B to Cameron Aff. (Closing Statement 

dated May 31, 2001).  

 In June 2003, Sendmygift.com caused several individuals to enter into the 

Portland Building over several days and remove numerous items from the Portland 

Building. See Exhibit C to Cameron affidavit (Excerpts from Joseph Burnett Deposition 

(hereinafter “Burnett Depo.) pp. 18-20.  While visiting the Portland Building in June 

2003, Mr. Shiber discovered that an assortment of property had been removed from the 

Portland Building including, but not limited to, computers, monitors, printers, desks, 

telephones, chairs, china and antique table. See Shiber depo. at pp. 33-39. The missing 

property was reported to the Burnsville Police on or about June 25, 2003. See Shiber 

depo. at p. 40. The property loss was also reported to Zurich Insurance which covered the 

Portland Building. See Shiber depo. pp. 47-48. Plaintiff asserts that these reports support 

a libel claim against Mr. Shiber. See Plaintiff’s  Complaint. At his deposition, 

Sendmygift.com’s President Joe Burnett was unable to identity specific libelous 

statements made by Mr. Shiber concerning Sendmygift.com. See Burnett Depo. at pp. 56-

57.  
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ARGUMENT 

I. SUMMARY JUDGMENT STANDARD. 
The United States Supreme Court has emphasized the importance of summary 

judgment in resolving civil litigation like the present. 

Summary judgment procedure is properly regarded not as a disdain 
procedural shortcut, but rather as an integral part of the federal rules as a 
whole, which are designed to secure the just, speedy and inexpensive 
determination of every action. 

Celotex Corporation v. Catrett, 477 U.S. 317, 327 (1986). 
In following Celotex, the Minnesota Court of Appeals has reiterated the 

appropriateness of summary judgment against a party who fails to establish an essential 

element of that party’s case. Davis v. Midwest Discount Securities, Inc., 439 N.W.2d 383, 

386 (Minn. Ct. App. 1989). A party opposing a summary judgment motion must present 

“significant probative evidence” showing that there is a genuine issue for trial. Carlisle v. 

City of Minneapolis, 437 N.W.2d 712, 715 (Minn. Ct. App. 1989)(citing Celotex, 477 

U.S. at 324). A party cannot rely upon mere unsupported allegations of fact. Minn. R. 

Civ. P. 56.06; Marose v. Hennameyer, 347 N.W.2d 509 (Minn. Ct. App. 1984); see also 

Ludgren v. Eusterman, 370 N.W.2d 509 (Minn. Ct. App. 1985); If a fact will affect the 

outcome of the case because the law precludes that outcome, the fact is not material. 

Rather v. W.T. Grant Co., 300 Minn. 223, 229, 219 N.W.2d 641, 646 (1974). 

A. Sendmygift.com is unable to sustain its libel claim. 

Because Sendmygift.com is unable to identify a libelous communication made by Mr. 

Shiber, its libel claim must be dismissed. “For a statement to be defamatory, (1) it must 
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be false, (2) it must be communicated to another, (3) and it must tend to harm the 

plaintiff’s reputation.” Bol v. Cole, 561 N.W.2d 143, 146 (Minn. 1997); citing Stuempges 

v. Parke, Davis & Co., 297 N.W.2d 252, 255 (Minn. 1980).  To determine whether a 

statement is false, Minnesota courts consider the (1) specificity and precision of the 

statement; (2) verifiability; (3) the social context in which it was made, and (4) public 

context.  McClure v. American Family Mut. Ins. Co., 223 F.3d 845, 853 (8th Cir. 2000).  

The burden of establishing each element of a defamation claim falls on the Plaintiff.  

Ferrell v. Cross, 557 N.W.2d 560, 565 (Minn. 1997).  Rouse v. Dunkley & Bennett, P.A., 

520 N.W.2d 406, 410 (Minn. 1994) ("The elements of defamation require the Plaintiff to 

prove that a statement was false "). See, also, Jeffries v. Metro-Mark, Inc., 45 F.3d 258, 

261 (8th Cir. 1995) (rejecting Plaintiff's argument that Minnesota law places burden of 

proving truth on Defendant and holding that the burden of proving falsity was on 

Plaintiff).  

Sendmygift.com is unable to identify any libelous communication made by Mr. 

Shiber. Libel is defined as, "a malicious publication, expressed either in print or writing 

or by signs and pictures, tending to injure the reputation of another or to expose him to 

public hatred, contempt or ridicule, or to injure him in the maintenance of his business." 

Vojak v. Jensen, 161 N.W.2d 100 (Iowa 1968).  Sendmygift.com is unable to identify any 

libelous statements made by Mr. Shiber. As a result, Sendmygift.com’s claim must be 

dismissed. 
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B. The Statements, if any, were made for a proper purpose and on a proper 

occasion. 
A communication or publication made in good faith upon any subject matter in 

which the party communicating or publishing has an interest, or in reference to which he 

has a duty, public or private, either legal, moral, or social, if made to a person having a 

corresponding interest or duty is privileged. Smits v. Wal-Mart Stores, Inc., 525 N.W.2d 

554, 557 (Minn.App.1994) (quoting Friedell v. Blakely Printing Co., 163 Minn. 226, 

229-30, 203 N.W. 974, 975 (1925)), review denied (Minn. Feb. 14, 1995). At the time the 

Burnsville Police and Zurich insurance were made aware of the property loss, Mr. Shiber 

did not know who had removed the property from the Portland Building. The ownership 

of the removed property is the subject of this lawsuit. It is an unresolved issue, however, 

at the time Mr. Shiber discovered the property missing, he did not know who had taken 

the property. As such, he had a duty to report the loss to the police and the insurance 

company.  

CONCLUSION 

Plaintiff’s libel claim fails because plaintiff is unable to identify any libelous 

statement made by Mr. Shiber. Furthermore, all statements provided to the police or the 

insurance company are privileged communications were made on a proper occasion and  

for a proper purpose. Accordingly, summary judgment should be granted and this matter 

dismissed with prejudice.    
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Dates: July 16, 2004     -e- John F. Cameron    . 

John F. Cameron (#218613) 
Cameron Law Office 
33 South Sixth Street, Suite 4100 
Minneapolis, MN 55402 
(612) 341-0394  

       

Attorney for Defendants 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

________________________________________________________________________ 
 
In Re: 
 
SENDMYGIFT.COM, Inc.,    BKY 00-35021 (GFK) 
        Chapter 11 
 
 
   Debtor 
________________________________________________________________________ 
 
SENDMYGIFT.COM, Inc.,   
 
   Plaintiff, 
 
v.         ADV 04-3035 

AFFIDAVIT OF JOHN F. CAMERON 
 
Daryl A. Shiber, Kimberly G. Shiber,  
DHS Corporation, and K.G.S., LLC, 
 
   Defendants. 
 
 John F. Cameron, being first duly sworn upon oath, deposes and says the 
following: 
 

1. I am the attorney representing the defendants, Daryl A. Shiber, 

Kimberly G. Shiber, DHS Corporation and K.G. S., LLC in the above 

entitled matter and am licensed to practice law in the state of Minnesota. 

2. In support of  Defendant Daryl Shiber’s Memorandum in Support of his 

Motion for Summary Judgment to dismiss Plaintiff’s libel claim, I 

annex the following true and correct copies of documents produced 

herein: 
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EXHIBIT    DESCRIPTION 

A. Excerpts of Daryl Shiber’s Deposition dated June 22, 2004. 

B. Copy of the Portland Building Settlement Statement dated 

May 31, 2001. 

C. Excepts of Joe Burnett’s Depositing dated  July 1, 2004. 

  

Dates: July 16, 2004    -e- John F. Cameron    . 
John F. Cameron (#218613) 
Cameron Law Office 
4100 Multifoods Tower 
33 South Sixth Street 
Minneapolis, MN 55402 
(612) 341-0394  
 
ATTORNEY FOR DEFENDANTS 

 
















































